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QUESTIONS _PRESENTED 


In the opinion of appellant, the following questions 
are presented: 

1. Ima trial for robbery and assault with a dan- 
gerous weapon, where the only evidence adduced by the Govern- 
ment consists of the uncorroborated testimony of 3 single 
witness whose identity was placed in issue, is not a further 
hearing required to resolve the substantial doubt which exists 
with respect to that witness's true identity? 

2. Was it not plain error (a) to hold a hearing 
in the presence of the jury concerning the existence of 
statements to which appellant might be entitled under the 
Jencks Act and (b) to permit Jencks Act statements to be 
summarized by the prosecuting attorney and marked as Govern- 
pent exhibits for identification in the jury's presence prior 
to their delivery to appellant? 

3. Did not the Trial Judge commit plain error 
when, in the course of his instructions, he (a) stated that 
the issue to be determined by the jury was “Who assaulted 
whom and who robbed whom", and (b) unfairly favored the 
Government's case by seeming to explain the fact that no 
knife was offered in evidence byyascribing to the Govern- 
pent attorney a claim which he did not expressly make? 

4. Did appellant receive the effective and sub- 
stantial assistance of counsel to which he was entitled under 


the Fifth and Sixth Amendments to the Constitution when no 


objection was made to plain error identified in questions 2 
and 3 above, no follow-up was made to appellant's request 


for a search for the knife, the identity of the copplaining 


witness was allowed to remain unresolved, anc no tinely 


motion for a new trial was filed? 
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I 


JURISDICTIONAL STATEMENT 


This is an appeal from a judgment of conviction 
in a robbery and assault with a dangerous weapon case. 
Appellant is proceeding in forma pauperis pursuant to an 
order of the District Court dated April 1, 1965. The 
jurisdiction of this Court is invoked under the provisions 
of 28 U.S.C, $§1291-1292. 


II 
STATEMENT OF THE CASE 


Appellant was indicted December 14, 1964, for the 
crimes of robbery and assault with a dangerous weapon. At 
his arraignment December 18, 1964, he entered a plea of “Not 
Guilty" in District Court Criminal No. 1115-64. The one-day 
trial by jury of appellant on those charges was held January 
27, 1965. He was found guilty on both counts. Between Febru- 
ary 17 and March 8, 1965, appellant filed several pro se 
pleadings in the nature of a motion for e new trial. On 
March 12, 1965, appellant's pro se motion for a new trial 
was denied as untimely and he was sentenced to imprisonment 
for a period of 2 to 7 years. Appellant's motion for release 
on personal bond pending appeal was denied and his application 
for leave to proceed on appeal in forma pauperis = granted 


by the Trial Court on April 1, 1965. 


The record on this appeal indicates the following 


factual background: 

The entire Government mse rested upon the testimony 
of the complaining witness, onc Horace Leroy Logan, Jr.* 
The Government offered nocher witness, presented no corro- 
poration of the testimony of the complaining witness, in- 
troducec no exhibit and did not produce the aa which 


—_— : 
The name of the complaining witness also appears in the 
record as Horace Leroy Logan and Horace L. Logan (See 
Complaint, Tr. 19 and indictment) and as Horace Logan 
(Tr. 78). 


-2- 


the alleged assault was committed. According to Logan's 


testizony, the following occurred: * 


Some time before 1:00 p.m. on October 20, 1964, 
Logan left his home to kill the intervening time before 5:30 
P-m. when he was due to report for work (Tr. 53). He drove 
in his 1955 Buick automobile to his place of employment, 
County Fair Bakery, 641 S Street, N.W. (Tr. 21). There he 
obtained his pay check and went across the street to a liquor 
store where he cashed it, receiving $80.17 (Tr. 20-21, 47-48). 
He left the whiskey store at about 1:10 or 1:15 p.m. Logan 
then drove to the Ohio Restaurant and Grill, arriving there 
between 2:60 and 2:15 p.s. (Tr. 21, 53). He joined his 
friend “Tommy” and three young ladies in a booth and ordered 
and paid for 2 beer, breaking one of the four $20 bills rc- 
ceived earlier on cashing his pey check at the liquor store 
(Tr. 21, 29, 54, 75). Immediately after receiving his change 
and without telling anyone what he was doing, Logan went out 
to his car and placed $77 in cash under the right front floor 
mat (Tr. 30, 60). 

Shortly after returning to the group in the booth, 
Logan became embroiled in an argument with one of the young 
ladies, left and went to the bar (Tr. 22, 58). Appellant, 
who had been sitting in the adjoining booth with his 18 
month old daughter, called Logan over, and the two of ther 
* As shown infra, appellant took the stand in his own de- 

Syncs gave a very diffcrert version of what took 


a 


struck up 2 conversation and had some beer together (Tr. 22- 
23, 59). Neither had previously known the other (Tr. 57). 

About 3:0C or 3:15 p.m. appellant, according to 
Logan's testimony, asked if Logan would drive hin hone to 
drop off his little girl (Tr. 23). Logan agreed, drove to 
7th and G Streets,N-.E., and parked in front of the house 
while appellant took his daughter inside (Tr. 25). Appellant 
returned to the car, and he and Logan returnecc to the Ohio 
Restaurant and drank some more beer (Tr. 25). At about 4:00 
or 4:15 Logan indicated it was time to start for his job. 
Appellant requested a ride to his "girl friend's house in 
the unit block of R Street, Northeast" and Logan again as- 
sented (Tr. 25). 

As they approached the R Street address, Logan tes- 
tified, appellant asked hin to pull into the alley in the 
rear of the house, saying “Don't take me around the front 
because my girl frienc's parents are religious and I don't 
want them to see me drinking" (Tr. 26). Again Logan agrecd, 
circlee around, pulled about halfway into the alley anc 
stopped at the command “Right here" (Tr. 26-27). 


According to Logan, appellant then placed a knife 


at Logan's throat and demanded his money. When Logan tried 

to escape, appellant swang the knife at Logan, cutting his 

finger and pulling him back intc the car. Logan testified 

that appellant took his moncy* and the car keys and 

* There is confusion in the record as to whether appellant 
allegedly took $2 from Logan's person and $77 from under 
the floor mat, or just took $79 from uncer the floor mat 
(Tr. 27,30, 51, 64, 73, 120). 


ae 


@isappearec between the houses (Tr. 27-28, 75-76). Logan was 
able to start the csr. He cCrove to the Washington Hospital 
Center to have his cut treated and callec the police (Tr. 
28-29) . 

Appellant, taking the stand in his own defense, gave 
a radically <cifferent version of what transpired on the after- 
moon of October 20, 1964. According to his testimony, he had 


stayec homefrom work that day to assist his commosn law wife, 


Ruth Anr Chambers, in taking carc of the house and children.* 


Mrs. Chapbers was pregnant anc not feeling well (Tr. 80). 

&t approxinately 1:30 p.m. on October 20th appellant 
left his home at 761 - 7th Street, N.B., with his 18 nonth 
old caughter anc walkec approxinately 7 blocks to the Ohio 
Restaurant (Tr. 82). Arriving shortly ahead of Logan, appel- 
iaat seated himself at a booth with his caughter and ordered 
@ beer (Tr. 82). He had with hin approximately $54 (Tr. 82). 
4 little while later a disturbance occurred at the next bocth 
where Logan was by ther seated. As 2 result of the argumext, 
Logan left his companions and joineé appellant who had moved 
to the bar (Tr. 83). They struck up 2 conversation, and ap- 
pellant bought some beers (Tr. 84). Fecling he had had too 
much beer, appellant decided to leave (Tr. 85). Logan of- 
fered to, and cid, take appellant and his daughter to thcoir 
home at 701 - 7th Street, N.E. (Tr. 86). On the way Logan 
offerred to go to his house, get some money and return the 
® &ppellant worked in a Department of Agriculture cafe- 


teria (Tr. 79). 
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fever appellant had done him in buying the beers at the Ohio 


Restaurant (Tr. 86). Appellant agreed to godalong for a soft 


drink and returned to Logan's car after leaving off the little 
girl (Tr. 87, 96). 

Appellant denied returning to the Ohio Restaurant as 
Logan testified they did. Appellant cisputed the entire tes- 
timony of the complaining witness concerning the alley behind 
the unit block of R Street, N-E., and the robbery and assault 
alleged to have taken place there (Tr. 86, 88, 94). 

According to appellant, he cozed off in Logan's car 
after leaving 701 - 7th Street, N.E., and came awake as the 
car was jolted pulling into an alley off Florida Avenue near 
Que Street, N.E. (Tr. 87). Logan's hand was extracting money 
from appellant's left hand pocket. Appellant demanded the 
return of his money (Tr. 87, 97). Logan pulled up and 
stopped in the alley, reached under the seat, came up with 
a@ long-bladcd bone-handled knife, and told appellant to get 
out of the car, that he was keeping the money (Tr. 87, 100). 
4&ppellant tried to get out and found the right door jammed 
(Tr. 88). A scuffle ensued. Appellant gained possession of 
the knife, cutting his left hand in the process. Fighting 
his way out the loft front door, appellant threw the knife 
up on a neighboring roof, dodged an attempt by Logan to run 
him down, and made his escape (Tr. 87-88, 100-113). Appel- 
lant did not call the police because of his record (Tr. 114- 
115). Instead he went to his brother's house where a party 
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was in progress and a few hours later returned home (Tr. 1133, 
2125-117). Appellant denied that he robbed or attempted to 


rob Logan or that he had a knife with him on the day in ques- 


tion (Tr. 838). On cross-examination, appellant's record of 
prior convictions was spread before the jury (Tr. 88-89). 

In further support of his defense, appellant pre- 
sented two witnesses and one exhibit. Testimony given by Mrs. 
Ruth Ann Chambers corroborated the fact that she had been ill 
on October 20th, that appellant stayed home from work that 
day to help her, that appellant took their young daughter out 
for an airing and brought her home later in the afternoon, 
and that to her knowledge appellant never had a knife in his 
possession (Tr. 124, 127). Mrs. Chambers testified that ap- 
pellant returned to the house with their daughter around 5°-% 
p-m. (Tr. 127). Also testifying as 2 defense witness, offi- 
cer Lewis H. Magruder stated that Logan had told him shortly 
after the alleged crime had been committed that the entire 
amount of $79 in bills was taken from under the floor mat 
(Tr. 120-121). The only exhibit introduced into evidence 
was Police Report Form 251, read into the record at Tr. 
130-131. According to that report, the complaining witness 
Logan gave the police 2 statement on the alleged robbery 
which differed from Logan's courtroom testimony. Logan told 
the police that appellant gave his home address as 120 R 
Street, N.W., and that the entire $79 was taken from under 
the floor mat (fr. 130-131). 


Officer Magruder had testified earlier in the cours. 
of a hearing which was conducted to determine if all state- 
ments of the complaining witness to which appellant was en- 


titled under the Jencks Act had been delivered to hin (Tr. 39- 


46). The Court permitted the entire Jencks Act inquiry to be 


held in the presence of the jury. The four Jencks Act state- 
ments produced by the Government were permitted to be marked 
for identification, also in the presence of the jury, as 
Government exhibits 1 through 4 before their delivery to 
appellant (Tr. 40, 45). 

The Trial Court also held a hearing, at the conclu- 
sion of the complaining witness's direct testimony, to afforc 
defense counsel an opportunity to question the complaining 
witness as to whether there was any connection betweer Horace 
Leroy Logan, Jr., and one Horace Logan or Horace Lafayette 
Logan who pled guilty to larceny on February 20, 1963, in the 
D. C. Court of General Sessions (Tr. 34-39). That hearing 
was held out of the jury's presence (Tr. 34). The possibility 
that the complaining witness may have had a recordar a crini- 
nal conviction had been previously discussed in a bench con- 
ference held before the jury was sworn (Tr. 3-5). The con- 
plaining witness testified that he livec at 4249 Fort Dupont 
Torrace, S.W., during part of 1963, that he was not the same 
Horace Logan who pled guilty to larceny on February 20, 1963, 
that he had a brother named Horace Lafayette Logan and that 
he dic not know his brother's telephone number and was not 
sure of his business or home address (Tr. 35-37). The 
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complaining witness stated that he was born July 18, 1942, au-< 
the Government stated that Horace Lafayette Logan was born on 
February 128, 1344 (Tr. 37-38). So far as the record discloses, 
no further inquiry was had with respect to the true identity 
of the complaining witness and there was no follow-up of the 


Trial Judge's earlier suggestion that fingerprints might be 


taken and compared (Tr. 5). 

In the course of his instructiors to the jury, the 
Trial Court defined the issue of fact to be resolved by the 
jury 2s follows: 

“There the issue is: Who assaulted whom and 
who robbed whos. It is necessary for you to make 

the determination." (Tr. 161). 

Defense counsel had earlier argued to the jury that he did 
mot believe the issue was strictly a question of who was tell- 
ing the truth and argued that the true issue in the case was 
whether or nct the Government had provec its case beyond a 
reasonable 2count (Tr. 143, 150). 

Appcllant's wotion for a judgment of acquittal 
made at the close of the Government's case, renewed at the 
closing of all the evidence, was denied (Tr. 77, 154-155). | 
The jury returned a verdict of guilty on both counts of the 
indictrent (Tr. 164). No timely notion for a new trial was 
filed. 


13 94 


STATUTES, TREATIES, REGULSTIONS 
OR RULES INVOLVED 


District of Columbia Code (1961 Ed.), §22-2901 (robbery): 


Whoever by force or violence, whether against 
resistance or by sudden or stealthy seizure or 
snatching, or by putting in fear, shall take from 
the person or immediate actual possession of another 
anything of value, is guilty of robbery, anc any 
person convicted thereof shall suffer imprisonment 
for not less than six months nor nore than fifteen 
years. 


District of Columbia Code(1961 Ed.), §22-502 (assault with 
intent to commit mayhem or with cangerous weapon) : 


18 U.S.C. 


Every person convicted of an assault with in- 
tent to commit mayhen, or of an assault with a 
Gangerous weapon, shall be scntencec to inmprison- 
ment for not more than ten years. 


83500 (Jencks Act): 


* * * 


(b) After a witness called by the United States 
has testified on direct examination, the court 
shall, on motion of the defendant, order the Unitec 
States to produce any statement (as hereinafter de- 
fined) of the witness in the possession of the 
United States which relates to the subject natter 
as to which the witness has testified. If the 
entire contents of any such statenent relate to 
the subject matter of the testimony of the witness, 
the court shall order it to be delivered directly 
to the defendant for his exanination and use. 


(c) If the United States claims that any state- 
ment ordered to be produced under this section 
contains matter which does not rolate to the sub- 
ject matter of the testimony of tho witness, the 
court shall order the Unitec States to deliver such 
statement for the inspection of the court in camera. 
Upon such delivery the court shall excise the por- 
tions of such statement which co not relate 
to the subject matter of the testimony of the wit- 
ness. With such material excised,the court shall 
then Jlirect delivery of such statement to the 
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Gefendant for his use. If, pursuant to such pro- 
cedure, any portion of such statement is withhold 
from the defendant and the defendant objects to such 
withholding, anc the trial is continued to an ad- 
judication of the guilt of the defendant, the entire 
text of such statement shall be preserved’ by the 
United States and, in the event the cefendant ap- 
peals, shall be mace available to the appellate 

court for the purpose of determining the correct- 
mess of the ruling of the trial judge. Whenever 

any statement is delivered to a defendant pursuant 

to this section, the court in its discretion, upon 
application of said defendant, may recess proceedings 
in the trial for such time as it may determine to be 
reasonably required for the examination 6f such statc- 
ment by said defendant and his preparation for its 
usc in the trial. 


* * * 
Rule 52(b) of the Federal Rules of Criminal Procedure: 


(b) Plain Error. Plain errors or defects affecting 


substantial rights may be noticed although they 
were not drought to the attention of the court. 


Iv 
STATEMENT OF POINTS 


Point 1. Under the circumstances of this case, 
failure to establish the true identity of the complaining 
witness constituted reversible error. (With respect to 
Point 1, appellant desires the Court to read the following 
pages of the reporter's transcript: Tr. 3-5, 7-8, 19, 34- 
39.) 

Point 2. The failure of the Trial Court to require 
that prior statements given by the sole Government witness 


be delivered "directly to the defendant for his use and ex- 


amination" as commanded by the Jencks Act and the failure to 
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conduct the Jencks Act hearing outside the presence of the 
jury constituted plain error affecting substantial rights 
of appellant. (With respect to Point 2, appellant desires 
the Court to read the following pages of the penoeteria 
transcript: Tr. 24-25,,27, 30, 39-49, 129-131.) 

Point 3. The Trial Court committed plain error 
in giving improper and erroneous instructions. The instruc- 
tions failed to convey 2 correct statement of the factual 
issue involved and unfairly favored the Government case. 


(With respect to Point 3, appellant desires the Court to 


read the following pages of the reporter's transcript: 


Tr. 135, 142-143, 150 and 160-162.) 

Point 4. Appellant dic not receive the substantial 
and effective assistance of counsel to which he was eatitlec 
under the Fifth and Sixth Amendments to the Constitution. 
(With respect to Point 4, appellant desires the Court to 
read the following pages of the reporter's transcript: 

Tr. 3-5, 7-8, 19, 34-46, 135, 142-143 150, 160-162.) 


Vv 
SUMMARY _OF ARGUMENT 


Point 1. The record is replete with inconsisten- 
cies regarding the name of the sole Government witness who 
is variously referred to as Horace Leroy Logan, Jr., Horace 
Leroy Logan, Horace L. Logan and Horace Logan. The possi- 
bility that tac complaining witness might be the same person 
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as the Horace Lafayette Logan who was convictec ef larceny 
in 1963 was raised at the outset of the trial and was ex- 
plored inconclusively during a hearing held at the close 

of Logan's cirect testimony. The substantial doubts raised 
with respect to Logan's testimony were never. resolved so far 
as the recore reveals. Because of the critical importance 


to appellant of the possibility that the true identity of 


the complaining witness, if established to be other than as 


represented, might lead to or furnish grouncs for impeach- 
ment, the case must be remandec for a further hearing tc 
afford appellant the opportunity to settle that question. 
Point 2: After laying the necessary foundation, 
defense counsel moved for production of prior statements 
given by the complaining witness with respect to his testi- 
mony on direct examination. 18 U.S.C. §3500(b). The motion 
was granted and the prosecuting attorney proceeded, in the 
presence of the jury, to Gescribe three documents and have 
them marked as Government exhibits 1, 2 and 3 for identi- 
fication before delivering them to appellant. Defense 
counsel raised the question of whether there should not 
be a further statement or statements signed by the con- 
plaining witness. A hearing, again before the jury, was 
then conducted to determine whether such additional state- 
ments were in existence. Both the complaining witness and 
a police officer were interrogated with the result that 
the complaint signec by “Horace Leroy Logan, Jr." and 
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contained in the jacket of the case was iccatifiec as 
Government exhibit 4 for identification. At no point 
during the trial was any explanation or comment with re- 
spect to these proceedings given to the jury by the Trial 
Judge. In the minds of the jury, the Gefense pnust have 
appeared to have embarked upon an unsuccessful fishing 
expedition. The presence of the police officer in the 
context of the Jencks Act hearing tendec to deaden the 
impact of that officer's later Peat ncny which contra- 
dicted the complaining witness in certain respects. It 
was patently prejudicial to have the documents identified 
as Government exhibits, characterized to the jury as being 
in “summary form" anc described to the jury as “containing 
a@ summary, apparently, of what the {complaining] witness 
has stated.'"' Because of the resulting substantial pre- 
judice to appellant, the failure to celiver the statenents 
“directly to the defendant for his oxamination and use" as 
commanded by the Jencks Act and the failure to conduct the 
Jencks Act hearing outside the presence of the jury con- 
stituted plain error requiring reversal. Fed.R.Crin.P. 
52(b); 18 U.S.C. $3500; Williams v. United States, 117 
U.S.App-D.C. 206, 328 F.2d 178 (1963). 

Point 3. During closing arguments the prosecu- 
ting attorney claimed that it was the jury's duty to de- 


termine whether the sole Government witness or appellant 


was telling the truth. Defense counsel disagreed and arguec 
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that the question involvec was whether the Government had 
proved its case beyond a reasonable doubt. The Trial Judge, 
seeming to woice approval of the Government attorney's ar- 
gucent, instructed the jury: 
“There the issue is: Who assaulted whom and 

who xscbbec whom. It is necess: for you to 

make the determination" (enpbasis adted> Tr. 161) 
That statement of the issue was erroncous as a natter of law. 
It removed from the jury the possibility that it might dis- 


believe both witnesses. The ccnuplaining witness was not on 


trial anc appellant had no burden of proving that the con- 


plaing witness robbed him. The issue to be determinec was 
correctly stated by defense counsel in his closing argument. 
The substantial prejudice to appellant fror that erroneous 
statenent of the issue by the Trial Judge was not purged 
by the lack of any objection thereto or by the remainder 
of the charge. Furthermore, that error was compounded wher, 
later in his charge, the Trial Judge indicated that the fact 
that no knife had been offerec in evidence was unnecessary 
in view of the Government attorney's claim that the injury 
allegecly done to the complaining witness was 2 sufficient 
substitute-- ccrticularly where ro such claim by the Govern- 
nent attorney is apparent from the record. 

Point 4. The failure of appellant's court-appointed 
counsel to voice objection to the errors in the conduct of 
appellant's trial which are cemonstrated in this brief, his 


failure to obtain a satisfactory resolution of the substantial 
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doubt concerning the complaining witness's true icentity, 


his failure to follow up on appellant's request for a search 
cf the knife involved, and his failure to file a timely 
motion for new trial constitute a denial to appellant of 
his right to the effective and substantial assistance of 


counsel. 


vI 
ARGUMENT 
Point 1. Under the Circumstances of this Case, Failure to 
Establish the True Identity of the Complaining 
Witness Constituted Reversible Error. (With 


respect to Point 1, appellant desires the Court 
to read the following pages of the reporter's 


transcript: Tr. 3-5, 7-8, 19, 34-39.) 

Tae confusion and uncertainty as to the true 
identity of the complaining witness, Horace Leroy Logan 
(hereinafter referred to as “Logan"), and his relationship, 


if any, to one “Horace Lafayette Logan”, pervaded the entire 


trial and remains unresolved on this record.* 


Logan’s name variously appears in the record as 


(1) Logan's introduction to the jury panel by 
the Assistant U. S. Attorney (Tr. 7, 8): 
"Horace Logan." 
Defendant's Exhibit No. 1 (Pdlice Department 
Forw 251) and the indictment: “Horace L. 
Logan." 
(3) On the witness stand: “Horace Leroy Logan" 
(Tr. 19). 
* After their appointment by this Court, counsel for ap- 
pellant obtained additional information concerning the 
question cf Logan’s true identity whichappellant is 


now sceking to incorporate into the record by his pending 
"Motion to Supplement the Record” filed Jure 14, 1965. 
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(4) The complaint: “Horace Leroy Lugax, Sz. 

The difficulty concerning Logan's name began with 
a bench conference at the outset of the trial (Tr. 3-5). 
During that conference, court-appointed counsel advised the 
Trial Judge that his examination of the criminal docket in 
the Court of General Sessions had disclosed a 1963 larceny 
conviction in the name of "Horace Lafayette Logan, [at] the 
Same_address ss the complaining witness was living at that 
time" (Emphasis supplied; Tr. 3-4). Cf., Tr. 34-35, 38. 
Furthermore, if later gertSpoe that the complaining witness 
was within 19 months of being the same age as the person 
convicted in said larceny case (Tr. 19, 37-38). 

The Trial Judge's suggestion that the identity 
question be resolved by the use of fingerprints (Tr. 5) was 
not pursuec. A hearing held out of the jury's presence for 
the express purpose of probing the complaining witness's 
identity was inconclusive (Tr. 34-38). The Trial Judge 
proceedec with the trial, stating that defense counsel might 
conduct a further investigation during a 15-minute morning 
recess (Tr. 38-39). The record does not reveal whether any 
such investigation was ever made; in fact, there was no 
further mentica of the identity issue at any subsequent 
point in the trial. After the trial, appellant sought to 
raise the qucstion in his pro se pleading in the nature of 


a motion for new trial (See pro se pleading entitled "Motion 


of Request", par. 1-4). That request was never heard on the 


* 
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merits .* 

Where, as here, the success of the Government's 
case rests entirely upon the uncorroboratedc testinony of a 
Siagle witness, it becomes imperative that cefense counsel 
knows the correct name of that witness and be as fully in- 
formed 2s may be possible with respect to all matters af- 
fecting his crecibility. If defense counsel is uncertain 
or surprised with respect to such a witness's identity, his 
pre-trial preparation is either misguidee or seriously han- 
pered and the opportunity for effective cross-exanination 
may be irrevocably lost. 

In the present case, cefense coursel's uncertainty 
as to the true identity of the Government's sole witness was 
reveazled at the outset of the trial. The hearing that was 
held on that question ended inconclusively and, so far as 
the record reveals, is still unresolved. Under those cir- 
cumstances, the ability to conduct effective cross-exanina— 
ticz was seriously restricted. Whether the complaining 
witness gave his correct name and what, if any, relation- 
ship he bears to the “Horace Lafayette Logan" who was con- 
victed of larceny in 1963, constituted vital questions to 
appellant's defense. The importance of the impeachment 
opportunities which would be afforded Gefense counsel if 
Logan used 2 false name or hac a cripinal record is obvi- 


ous. If the complaining witness's correct name is not in 


was sentencec. 


* Appellant's Pep 3 motion for a new trial was denied as 


untinely when 
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fact Horace Leroy Logan, defense counsel was act only %::li- 
capped but was actually misled in preparing for trial and 
was denied a critically important opportunity for attacking 
the credibility of the conplaining witness's testimony. Only 


if the case is remanded for 2 further hearing, including the 


opportunity to make a fingerprint identification, if deened 

necessary, will this icentity issue be satisfactorily settlcc. 

appellant respectfully submits that he is entitled to tzat 

relief. 

Point 2. The Failure of the Trial Court to Require That 
Prior Statements Given by the Sole Government 
Witness Be Delivered "Directly to the Defendant 
for nis Use and Examination” as Commanded by the 
Jencks Act and the Failure to Conduct the Jencks 
Act Hearing Outside the Presence of the Jury Con- 
stituted Plain Error Affecting Substantial Rights 
of Appellant. (With respect to Point 2, appellant 


desires the Court to read the following pages of 
the reporter's transcript: Tr. 24-25, 27, 30, 


39-49, 129-131.) 

As stated, the only witness who testified for the 
Government was the complaining witness, Logan. As cross- 
examination of Logan began (Tr. 39), defense counsel pro- 
ceeded to lay a foundation for his motion to produce the 
witness's pre-trial statements. Said motion was promptly 
granted (Tr. 40). Thereupon, in the presence of the jury, 
the prosecuting attorney procceded to describe and comment 
upon three documents, stating that they "may or nay not fall 
under the Jencis rule", and, with the Court's consent, pro- 


ceeded to have the same marked for identification as 
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Government's exhibits 1, 2 and 3 (Tr. 40). 

Appellant contends that the handling of those state- 
ments, as described above, violated the plain language of the 
Jencks Act. In the absence of any claim by the Government 
that said statements did scot relate to the subject matter of 
Logan's testinony, the applicable portion of the Act is as 
follows [18 U.S.C. §350C(b) ]: 

- “(b)***If the entire contents of any such 


statement relate to the.subject matter of the 
testimcny of the witness, the court shall order 


it to be delivered directly to the defendant 
for Sis cxamination and usc." (Smphasis supplied) 


This violation of the statute was prejudicial to 


appellant in scveral respects. First, ccfense counsel was 


Geprived of an opportunity tc examine Logan's statements 
prior to their cisclosure to the jury. Secondly, as 2 result 
of the commentary on said documents by the prosecuting at- 
torney, defense counsel was cenied the right to control their 
use before the jury, as contemplatec by Congress. 103 Corg. 
Rec. 15785-15787. Thirdly, it was highly improper anc factu- 
ally incorrect* for the prosecuting attorney to remark, in 
the presence of the jury, that police form 251 contained 


* On Cirect examination, Logan testificd that he understood 
@ppeliant’s home to be at 701 - 7th St., N.E. (Tr. 24-25); 
but in police form 251 (Defencant’s Exhibit 1) Logan ap- 
parently gave Gordon's address as "120 8 Street Northeast" 
(Tr. 129-130). On direct examination, Logan testificd that 
he was robbed of "[a]oproxinately $73 altogether" (Tr. 30), 
$2 of which was in his pocket anc the balance of which was 
under the car floor mat (Tr. 27); but in police form 251 
Logan reportec that the entire $79 cane from under tho 
floor mat (Tr. 130-131). 


"a summary, apparently, of what [Logan] has stated” on cirec« 
examination (Tr. 40). 

Another Jencks Act issue involves the hearing helc 
by the Trial Judge, in the presence of the jury, for the 
linited purpose of determining whether the prosecuting at- 


torney had procuced all of Logan's pre-trial statenents. 


The duty to hcld such a hearing is clear. Hilliard ve Unitec 


States, 115 U.S.App.D.C. 86, 317 F.2d 150(1963); Saunders v. 
United States, 114 U.S-.App.D.C. 345, 316 F.2d 346, 349 (1963). 
However, appellant contends that it was prejudicial 
error for the Trial Judge to have held the Jencks act hearing 
in the presence of the jury. The underlying reasons for ex- 
cluding the jury from such hearings are obvious, nanely: 
1) the ordinary rules of evidence co not apply, and 2) de- 
fense counsel should not be unduly restricted in the scope 
of his inquiry. Williams v. United States, 117 U.S.App.D.C. 
206, 328 F.2d 178, 181 (1963); Ogcen v. United States, 323 
F.2¢ 818, 821 (C.A. 9, 1963), cert. den., 376 U.S. 973, 84 
S.Ct. 1137 (1964). The point is unequivocally statec in 
this Court's opinion in the Willians Case, as follows 
(328 F.2d at 181): 
"[The trial judge's] duty as spelled out by the 
Supreme Court and our decisions called in this 


case not merely for an examination of the state- 
ments in camera but also for a hearing, outside 


the presence of the jury, at which appropriate 
nquiry cou made -" (Emphasis adced) 
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As the inquiry covelopec, the jury night recson- 
ably have concluded that defense counsel had embarked upon 
an unsuccessful fishing expedition or that the possible 
existence of <svidence useful to the defense hac been ex- 
plored and found to be lacking. The unexplained summoning 
of police officer Magruder to the witness stand may have 
lessened the impact of that officer's testimoay whea called 
later in the trial as a witness for the defense. Moreover, 
the jury may reasonably have been confused as to whether 
the police officer testifiec at the Jencks Act hearing as 
a witness for the Government or for the defense, or appeared 
in sope cther capacity. The son-evicentiary, non-adversary 
nature of the hearing was never explainec to the jury, nor 
was the jury instructed to disregarc evicence adduced at 
the hearing. 

The prejudice to appellant resulting from the 
manner in which the Jencks Act statements were delivered 
and the manser in which the Jencks Act hearing was cor- 


ducted effected substantial rights. As a result, appellant 


is entitled tc 2 new trial cespite the lack of objection. 


Point 3. Improper and Erroncous Instructicns to tic Jury 
Constitute Plain Error. The Instructions Failed 
to Convey a Correct Statement of the Issue In- 
volved and Unfairly Favorec the Government Case. 
(With respect to Point 3 appellant desires the 
Court to read the following pages of the reporter’s 


transcript: Tr. 135, 142-143, 150 and 160-162.) 


In the course of his instructions to the jury, and 


after cautionizg the jury that it is their recollection that 


governs, the Trial Judge declared: 


“Now there appears to be no dispute in the 
evicence that the complaining witness anc the 
defendant were together on the cay in question, 
first in the Ohio Restaurant and Grill, whatever 
its name was, and then later in the complaining 
witness' automobile. 


“The dispute seems to be as to what occurred 
in that automobile. 


"The complaining witness has testified that 

the defendant took his money, threatening him with 

a knife and, indeed, cutting hin with a knife dur- 

ing a struggle. 

“The defendant has testifiec contrariwise that 
the complaining witness first took his money anc 

then assaulted hip with his own knife." (Tr. 160- 

161). 

The Trial Judge immediately thereafter cefined the issue which 
the jury was to decide in the case in the following language: 
“There the issue is: Who assaulted whon and 
whc robbed whom. It is necess for you to nake 
the cctermination.” (Enphasis Satoc Tr. Lol). 

The above-quoted instruction cannot be reconciled 
with tho true issue in the case, namely: whether the Govern- 
ment established appellant's guilt beyond a reasonable doubt. 

Under the circumstances of this case, the issue of 
reasonable doubt was determinative. Tho Government's case 
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rested solely om the unccrroborated testimony of one witness, 


. Horace Leroy Lesan, Jr. Not one scintilla of testimony or 
evidence was offered by the Government to corroborate any part 
of Logan's wersion of what occurrec between hin and appellant 
on the day iz question. Neither the knife with which the al- 
leged assault wes committed nor any of the money cf which 
Logan was allegedly robbed was producec. Although, curing 
the course of the trial, inconsistencies in Logan's testimony 
were developed, his credibility was not impeached by a record 
of any prior convictiocr. 

In the certain kmowlecge that his crecibility would 
be ispeached by his past criminal record, appellant, never- 
theless, took the stand to tell his own anc cifferent version 
of whet transpirec on the occasicn in question and to deny 
the charges levelled against him by the complaining witness. 
Whatever assistance appellant may have received from the 
testinony of his two witnesses and from his one exhibit was 
undoubtedly offset in the minds of the jury by the introduc- 
tion of his pest criminal recorc. 

In weighing the guilt or innocence of appellant, 
the jury thus hac before it the sharply conflicting stories 
of two previously unacquainted men who hac, on the afternoon 
of the allegec robbery, been drinking beer together curing a 
three-hour pericd immediately prior to the cffenses which 
each charged to the other. 

Properly presented, the issue for the jury's de- 


termination was whether, on the basis of 211 the evicence, 
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eppollant's guilt was proven beyoné 2 reasonable doubt. There 
wore, therefore, at least three courses open to the jury in 
this case. First, the jury could so accept and believe the 
testimony of the complaining witness as to find that nppete 
lant's guilt had been established beyond a reasonable doubt. 
Secondly, it could accept and believe appellant's version of 
the occurrence with the result that it would acquit appellant 
of the charges made against him. Thirdly, the jury coulc find 
that neither version was worthy of belief and, therefore, 
would acquit appellant because his guilt had not been estab- 
lished beyond a reasonable doubt. It is that third possi- 
bility which the Trial Judge removed from the jury in instruc- 
ting that the jury must make the determination of “who as- 
saulted whom and who robbed whom". 

The complaining witness was not on trial. Appel- 
lant did not have the burden of proving that he was robbed 
and assaulted. Accordingly, it was not necessary for the 
jury to determine whether the complaining witness assaulted 
and robbed appellant in accordance with appellant's testinoay. 
Even if the jury disbelieved appellant, it could not properly 
find him guilty unless it also believed that the testinony of 


the complaining witness establishec such guilt beyonc a rea- 


sonable coubt. 
The critical importance of the issue's being cor- 
rectly stated to the jury was twice pointed out by defense 


counsel in his closing argument to the jury. The prosecuting 
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attorney, in his closing arguacat, first accressed the jury c= 
follows: 


“But your ultimate duty is before you and in 
this case it is quite clear. It is cetermining 
which witness, this man behind ne, or Mr. Logan, 
was tclling you the truth. 


“It can, I think, be statec that sinply. 

"One of the two men involved in this case is 
mot telling you the truth. It is not a question 
of ristake.or error. Somebody is lying here." 
(Tr. 135; see also Tr. 151-152). 


Defense counsel then sought, in the course of his argument, 


te place the issue of reasonable doubt in proper posture by 


stating: 


"And the same test, the burcen of proof, is 
upon the Government to prove its case beyond a 
reasonable doubt, and beyond a reasonable coubt, 
and these words are perhaps the most important 
wordcs that can be said to any jury in 2 criminal 
case. 


"Morris Gorcon is not down here with 2 burden 
of proving his innocence. The Government is here 
requirec by law to prove his guilt beyond a rea- 
sonable doubt. 


"I do not believe, as Mr. Sidman saic, that 
it is necessarily strictly a question of who is 
telling the truth. Is Logan telling the truth 
or is the defendant telling the truth? 


“The issue in this case is whether or not 
the Government has proved its case beyond 2 rea- 
sonable doubt.” (Tr. 142-143), 


and again, at 2 later point in his remarks,. cefense counsel 
arguec: 


"Morris Gordon now comes to you ladies and 
gentlemen anc says to you that in this case there 
is no question something happened between him and 
Logan that day, but that there is a reasonable 
Coubt, not necessarily a question of whother, do 
you believe Logan or do you believe Gordor. 
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"The Government we submit has taiied to prove 
its case beyond a reasonable doubt .***" (Tr. 150). 


The effect of the Trial Judge's instructing the 
jury that it did have the duty of determing “who assaulted 
whom and who robbed whom" was patently prejudicial to appel- 
lant, not only because it was wrong, as a matter of law, but 
also because it indicated to the jury that the Court agreed 
with the statement of the issue made by counsel for the Gov- 
ernment and disagreed with the statement of the issue made 
by defense counsel. The erroneously stated issue was framed 
for the jury by the Trial Judge in simply phrased language 
given in terms of and proximately related to the Triel Judge's 
comments upon the evidence. It cannot be said that that 
phrasing of the issue did not have a real and neaningful 
impact upon the jury, nor can it be said that the impact 
thereof was explained away or otherwise purged by the Trial 


Judge's earlier general instructions on the neaning of rea- 


sonable doubt or the Trial Judge's subsequent instructions 


on the essential elements of the charges involved. 
Equally unfair to appellant was the following in- 
struction: 
"No knife was offered in evidence, but the 
District Attorney claims so far as the Govern- 
ment's case is concernec that the injury done as 
shown by--rather, as testified to by the con- 
plaining witness, is sufficient to bring the 
instrument within that definition of 2 dangerous 
weapon."' (Tr. 162). 
Nowhere in his opening or closing arguments cid 


the Government attorney make the clain attributed to hin by 
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2 


the Trial Judge. The jury may, however, have boon ccuccrnec 
by the Government's failure either to offer in evidence the 
knife supposedly involved or to furnish any reason for not 
dcing so. 

It was essential to the Government's case to cs- 
tablish beyond a reasonable coubt that appellant took the 
money as allesec by force or violence or by putting the con- 


plaining witness in fear (as to the robbery count) and that 


appellant sssaulted the complaining witness with a cangerous 


weapon (as to the assault with a <angerous weapon count). 
According tc she sole Government witness, the dangerous 
weapor involvec was a knife. 

The success of the Government's case depended upon 
the jury's believing that the conplaining witness was assault- 
ed by appeliant with a knife. The knife was not, however, 
offerec in evidence. Furthermore, the record is completely 
barren of any attempt by the Government to explain its 
failure to procuce the knife allegedly used. The thin 
threa2c by which the Government assertec appellant's guilt 
was spun entirely out of the uncorrobcratcc testimony of 
the complaining, anc only, Government witness that apscllant 
"hac a knife up around my neck--he hac a knife in his hand 
up arcunc ny ucck" (Tr. 26-27) and that appellant "took this 
knife**#and hc swung at ne with the knife. I threw ny hand 
up and that is when I got cut on the finger***" (Tr. 27). 


Despite those clains of appellant's use of a knife, Logan 
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wes unable to describe the alleged knifc. He tcstificc, 
direct examination: 

"Q Could you tell what kind of knife this was? 

A No, i couldn't.- : 

Q Could you see how long the blade was? 

rs No." 
It is indeed <ifficult to conceive how the complaining witness 
would not know what kind of knife it was or be able to see how 
long the blade was if his testinony about espellant’s alleged 
use of a knife is to be believed. The only cvidence, there- 
fore, which the jury had before it concerning 2 2eangerous 
weapcn consistec of the unccrroboratec testinony of the con- 
plaining witness that appellant hac threatened and cut hin 
with a knife--a knife which, when questioned, the eitness was 
unable to describe. It was patently unfair to appellant for 


the Trial Judge to volunteer an explanation for the abseace 


of the knife by ascribing to the Government attorney 2 clain 


which he cid not expressly make. 

In retiring to the jury room to conduct its de- 
liberations, the jury took with it an erroneous and unfair 
statement of the issue it was obligated to decide. Under 
such circumstances, the fact that no objection was nade to 
the fatal instructions is immaterial. The failure of the 
Trial Judge to frame the issue properly was plain error and 
a cefect affecting substantial rights of appellant, as a 


result of which appellant is entitled to a new trial. 
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Fec.R.Crin.P. 52(b); Robertson v. Unites States, 84 U. S. App. 
D.C. 185, 171 F.2€ 345 (2948). 


Point 4. Appellant cid not receive the substantial and 
effective assistance of counsel to which he was 
entitiec under the Fifth and Sixth Amendments 
te the Constitution. (With respect to Point 4, 
appellant desires the Court to reac the follow- 
ing pages of the reporter's transcript: Tr. 3-5, 


7-8, 13, 34-46, 135, 142-143, 150, 160-162.) 


Ia his pro se pleadings in the nature of a notion 


for a new trial filec in the Trial Court, sppellant contended 


that he was deniec the cue process of law guaranteed under 
the Fifth Amencment to the Constitution. Appellant predci- 
catec that contention on several grounds, including the 
clain that he did not receive the effective anc substantial 
assist2nce of counsel to which he was entitlec. Charging 
that his court-appointed lewyer “actec prinerily in the role 
of ‘amicus Curia[e]'", appellant includes anong his complaints 
the following: 
Counsel failec to bring to the attention of 
the Court or otherwise fcllow up on the fact that 
appellant hac told his where he discarded the 
knife, hac requested a search for the knife, and 
that so such search had been made. 
Counsel f2ilec to determine satisfactorily 
the identity of the conplaining witness and whether 
he hai a police record (See Point 1, supra.) 
To tne above list of complaints excerpted fron 


appellant's  :ro se pleacings must be addec the following: 
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The failure to file a tincly motion for new 
trial basec upon errors demonstratec in this brief. 
The failure to object to the manner in which 
the Jencks Act statements were produced, and the 
failure to hold the Jencks Act hearing outsice the 
presence of the jury (See Point 2, supra.) | 
The failure to object to improper and errone- 
ous instructions to the jury (See Point 3, supra-) 
Appellant has raised this point on the adequacy of 
trial counse2 on direct appeal from his judgmeat of convic- 
tion and not through a collateral attack. Cf. Mitchell v. 
United States, 104 U.S.App.D.C. 57, 25S F.2c 787, cert. 
denied, 358 U.S. 850 (1958). There hac been no hearing on 
the point, but none is required if this Court is convinced 
that the circumstances of appellant's trial co not conforn 
to that quality which it requires in the administration of 
criminal justice in this jurisdiction. Separate anc apart 
from the reasons heretofore given in support of other poiats 
raised on this appeal, a reading of the foregoing sunnmary 
suffices to demonstrate appellant's entitlement to 2 new 
trial. U.S.Const.amenc. V; U.S.Const.amenc. VI; Mason v- 


United States, 90 U.S.App.D.C. 1, 193 F.2c 23 (1951); Jones 


v. Huff, 80 U.S.App.D.C. 254, 152 F.2d 14 (1954) ; Robertson 


v. United States, supra. 


vit 
CONCLUSION 


WHEREFORE, for all the foregoing reasons, the 
judgment of the District Court should be reversed and the 


case remanded with directions to enter a judgment of ac- 


quittal or, in the alternative, for 2 new trial. 


Respectfully subnitted, 
/ 


fii ciel dilliaihs 


Samuel S. D. 
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QUESTIONS PRESENTED 

In the opinion of the appellee, the following questions are presented: 

1) Where the trial court indicated it would grant defense counsel 
whatever time he needed to establish the true identity of the camplaining 
witness, and where the only evidence adduced at trial is that the complaining 
witness was Horace Leroy Logan, Jr., is a remand appropriate in order that ea 
hearing may be held to determine whether that witness was in fact his brother, 
Horace Lafayette Logan, who had been convicted of petty larceny in 1963? 

2) Did the trial court commit plein error affecting appellant's 
substantial rights by allowing Jencks Act statements to be marked for identi- 
fication when produced by the prosecutor and by not excusing the jury during 
a brief hearing held to determine whether other Jencks documents existed. 

3) Was the charge of the trial court plainly erroneous? 


hk) Does the record reflect that appellant's trial counsel, a member 


of the staff of the Legal Aid Agency, was constitutionally ineffective? 


The identity of the complaining witness-—-------=--. 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Ho. 19,28 
(cr. No. 1115-64) 


YORRIS W. GORDON, Appellant, 
Ve 


UNITED STATES OF AMERICA, Appellee. 


MOTION TO AFFIRM OR DISMISS OR, IN THE ALTERNATIVE, 
TO TREAT THIS MOTION AS APPELLEE'S BRIEF 


Appellee respectfully moves that the instant appeal be dismissed as 
frivolous or that the judgment of the District Court from vhich the apoeal is 
taken be summarily affirmed. In the alternative, appellee moves that this 
motion paper be treated as its brief or, if the preceding motions all be 


denied, that the requirement of Rule 18(f) be waived and the time for filing 


appellee's brief be extended for ten days from the date of entry of the order 


of denial. 

By indictment filed December 14, 196+, appellant wes charged with 
robbery (22 D.C. Code § 2901) and assault with a dangerous weapon, a knife 
(22 D.C. Code § 502). He was found guilty on both counts by a jury in 
January, 1965 and, after his pro se motions for directec verdict of acquittal 
or a new trial were denied, was Den vencedlcolinnet scrmertr torte perioatct eo 
to seven years. ‘This appeal followed. On June 18, 1965, this Court denied 
appellant's motion for release on personal Se en 
appellee opposed that motion on the grounds that appellant is A danger to 
society and that he is ineligible for bail since his appeal is totally frivolous. 


=~2e 
At trial, the jury heard two opposing stories of the events that 
occurred on the afternoon of October 20, 196% between the complaining witness 
and the appellant. Ghoosing to accept that of the camplainant, Horace 
Leroy Logan, the jory found appellant guilty. Logan testified that on that 
afternoon he arrived at the Ohio Restaurant and Bar at 14th and H Streets, 
Northeast about 2 or 2:15 pam. He sat down in the first booth with a friend, 
Tommy, and three girls, and ordered a beer, which he paid for out of a twenty 
dollar bill. The bill wes one of four that Logan had received earlier that day 
when he cashed a pay check. All four twenty dollar bills were displayed in the 


s bar when Logan paid for his beer. Wary of possible thieves, he momentarily left 


the bar after buying the beer, went out to his car, and placed $77 under the mat 
on the right front side, retaining about $2 on his person. Returning to the ber, 
Logan sat for a few minutes with Tomy and the girls, but when a mild altercation 
ensued between him and one girl he took his beer to the ber. Logan had observed 
appellant Gordon sitting in the next booth, facing him, accompanied by an infant 
gitl. At appellant's invitation, Logan brought his beer over to Gordon's booth, 
« where the two men, previously strangers, sat for a vhile talking. (Pr. 19-23, 
29-30, 48, 51-52, 56-57, 59-62, T5) At about 3 p.m. Logan decided to go uptown, 
* but then acquiesced in sppellant's suggestion thet Logan drive him to 7th and G~ 
+Streets, Northeast to drop off the child and that the two men geturn to the Ohio 
for another beer (Pr. 2325). After this second beer, about 4:15 p.m., Logan 
announced that he indeed mist then leave, for he was due at work at 5:30. At 
+ eppellant’s request, Logan drove him to the 100 block of R Street, Northeast, 
where appellant said his girl friend lived. As they were approaching that block, 
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appellant directed Logan to drive into an alley in the rear of R Street, 
claiming that his girl friend's parents were religious and he did not want them 
to know he had been drinking. As Logan stopped the car, appellant drew a knife, 
placed it at Logan's neck, and demanded his money. Logan tried to escape, but 
appellant grabbed his jacket, jerked him back into the car, and declared "I 
chould cut your throat." Appellant swung at his victim with the knife and Logan 
thcew up a hand to protect himself, receiving a cut that at the time of triel 
st11 prevented him from bending his finger. Logan then gave appellant $2 frox 
ris pocket. Appellant insisted that was not all and he wanted the rest, so 
Logan reached for the money under the floor mat; appellant, however, removed the 
$77 himself. He then snatched the key from the ignition and left the car. Logan 
tried to chase appellant, but lost him among the houses. He proceeded to the 
Washington Hospital Center for treatment of his finger and immediately upon 
arrival there notified the police of the robbery. (Tr. 25-29, 75.) 


Appellant, on the other hand, testified that he had not robbed Logan. 


Reser, Logan had robbed him. Appellant had not gone to work on October 20 
- . 


because his common-law wife, who was pregnant, was in pain and he kad volunteered 


. to look after the children (Tr. 8-81). That afternoon, possessed of about 
$54, appellant took his 18 month old. daughter to the Ohio Cafe, where he 
"ordered a soda for her and beer for himself (Tr. 82). Appellant claimed the> 
during the afternoon Logan approached him and struck up a conversation. The *wo 
_men érank beer for awhile, with appellant treating his new acquaintance. (fr. 

¥ 82-84.) Finally, appellant prepared to leave the cafe. Because appellant had 
had too many beers (three), Logan offered to drive him home. On the way to 


3 
appellant directed Logan to drive into an alley in the rear of R Street, 
claiming thet his girl friend's parents were religious and he did not want them 
to know he had been drinking. As Logan stopped the car, appellant drew a knife, 
placed it at Logan's neck, and demanded his money. Logan tried to escape, but 
appellant grabbed his jacket, jerked him back into the car, and declared "I 
shovld cut your throat.” Appellant swung at his victim with the knife and Logan 
threw up a hand to protect himself, receiving a cut that at the time of trial 
still prevented him from bending his finger. Logan then gave appellant $2 from 
tis pocket. Appellant insisted that was not all and he wanted the rest, so 
Logan reached for the money under the floor mat; appellant, however, removed the 
$77 himself. He then snatched the key from the ignition and left the car. Lcgan 
tried to chase appellant, but lost him among the houses. He proceeded to the 
Washington Hospital Center for treatment of his finger and immediately upon 
arrival there notified the police of the robbery. (Tr. 25-29, 15.) 


Appellant, on the other hand, testified that he had not robbed Logan. 


Retcer, Logan had robbed him. Appellant had not gone to work on October 20 


a 


because his common-law wife, who was pregnant, was in pain and he kad volunteered 
to look after the children (Tr. &-81). ‘Thst afternoon, possessed of about 
$54, appellant took his 18 month old daughter to the Ohio Cafe, where he 
” ordered a soda for her and beer for himself (‘tr. 82). Appellant claimed the* 
during the afternoon Logan approached him and struck up a conversation. The “wo 
_ men drank beer for awhile, with appellant treating his new acquaintance. (Tr. 
: 82-8:.) Finally, appellant prepared to leave the cafe. Because appellant hed 
head too many beers (tree), Logan offered to drive him home. On the way to 


wikie 

appellant's house, Logan said he would "return the favor" if appellant would 
go with him to pick up same money. (Tr. 85-86, 90, 95-96.) After leaving the 
baby at his home, appellant returned to the car and dozed while Logan drove 


off to some unknown destination. Near Florida Avene and Q Streets, Northeast, 


as the car hit a bump while pulling into an alley, appellant awoke to find 
Logan's hand in his left-hand pocket. (fr. 87, 94, 96-98) 
hopeliantesitestincuyicoitirectiec tm tcrtesnconvettcarciensasd 
aifferes somewhat from the story he related on cross~examination. On direct, 
appellant said he saw his money behind Logan's back and asked for it. At 
this, Logan drew a long brown knife and ordered appellant out of the car. 
Appellant, however, did not obey this orcer, but tried to reason with Logan. 
When Logan threatened to cut appellant's throat if ke did not get out, appel- 
lant tried the passenger door, which was stuck. Logan then pushed the knife 
toward appellant, who grabbed it in his left hand, cutting himself in the 
process. (Tr. 87-88) On cross-examination, appellant claimed both that he 
had tried to leave the car because he was afraid when Logan leaned forward 
(fr. 97 -102), and that he did not try to get out until he actually saw the 
knife (Tr. 102-03). Because the passenger door was stuck, he could -not leave, 
so he pleaded with Logan because of his pregnant wife and his children (Tr. 
102-04). During this time Logan had the knife pointed at appellant's stomach 
and only had part of appellant's money (fr. 104). Although on direct appellent 
hed testified that Logan had ordered him out of the car, on cross he claimed 
that Logan would not let him leave, but rather demanded the rest of his money 
(Tr. 104-06). Appellant then “took [his] chances" and grabbed the knife blade 
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with his left hand (fr. 108-06). He climbed over Logan (who was in the 
Griver's seat) out of the car, holding in his left hand the knife blade 


that Logan was trying to pull away through his hand (Tr. 108-10). Appellant 


Claimed that after he escaped from the car, Logan tried to run him over. He 


threw away the knife while still in the alley and while Logan, in his car, 
was still present, because it was not his property. (Tr. 112-13.) He did 
not report the robbery to the lice nor, apparentiv, did he receive medical 
attention for the wound he received when the knife blade was drawn through 
the pelm of his hand, for he spent the next several hours at a party at his 
‘brother's and then went home (Tr. 114-17). AppeVent admitted previous con< 
victions of carrying a dangerous weapon in 1962, ta‘ing property without righs 
in 1962, robbery in 1955, and being a fugitive frez iustice in 1953 (Tr. 88-59). 
He denied robbing Mr. Logan and denied that he carried a knife (Tr. 88). 

Appellant also subaitted the testimony of the common-law wife, Ruth 
Chambers, that she was indeed ill on October 20, that appellant did take his 
daughter out, that he brought the child back about 5 p.m. and that she has 
never seen appellant with a knife (fr. 123-27). In an attempt to impeach the 
complaining witness, appellant introduced the testimony of Officer Lewis 
Magruder that Logan hed told him the entire $79 had been taken from under the 
floor met (rather than only $77)(Tr. 120-21), and a Police Department corm £51 
reporting that Logan had told the police he had removed $79 from under the © 
floor mat and given it to appellant (Tr. 129-31). 


AG 
ARGUMENT 
The identity of the witness. 

The only uncertainty that exists on this record as to the identity of 
the complaining witness appears to be in the minds of appellant's counsel. 
The complaint is signed by Horace Leroy Logan and his name is listed on the 
outside of the complaint as a witness. Horace Leroy Logan, Jr. (Tr. 19) 
testified at a hearing held during the trial to determine his identity that 
he has never used the name Lafayette, that Horace Lafayette Logan is his brother 
(Tr. 35), that he was born on July 18, 1942 (fr. 37), and that he was not con 
victed of petty larceny in 1963 (Tr. 35). This line of inquiry vas entered into 


because one Horace Lafayette Logan, born February 18, 1944, had been convicted 
of petty larceny in 1963 (Tr. 38), and appellant's counsel wished to impeach 


the complainant by this conviction if it related to him (fr. 5). after 
Witness Logan testified regarding his brother, counsel agreed to look into the 
question of the brother's existence over the luncheon recess (Tr. 37-39). Since 
no further mention was made of Horace Lafayette Logan or the petty larceny con- 
. vietion during the trial, 1t is evident that counsel determined that the witness 
“* told the truth. If counsel hed requested further time in which to pursue the 
., question of the existence of Horace Lafayette Logan, the complainant's brother, 
a short continuance would undoubtedly have been granted. The court had at 
’ the commencement of trial indicated that if the complainant denied being Horace 
.« lafayette Logan and if counsel disbelieved the witness, the question could be 


pursued to the extent of producing Horace Lafayette Logan's fingerprint record, 
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which would conclusively determine the question of identity (Tr. 5). Appel- 
lant apparently contends that confusion is proven by counsel's representation 
tint at the time of the 1963 conviction, both Horace Lafayette Logan and the 
complaining witness were living at the same address (Tr. 31), and by the fact 
thet the complainant was 19 months older than his brother (Tr. 37-38). It 
does not seem umusual to appellee that brothers are born a year and a half 
apart, or that they share the same address when 19 and 2] years old. 
Certainly such occurrences do not pemmit an inference that only one brother 
exists or that one brother is impersonating the other. If appellant possesses 
any further information bearing on this matter, he should present it to the 


trial court in a motion for a new trial on the ground of newly discovered 


Appellant's Jencks Act contention is indeed novel. He does not con- 
tend that he was denied access to any statements of any witness that fall 
within the provisions of section 3500. Rather, he objects that the documents 
were turned over to him pramptly upon request, after being marked for identifi- 
cation within the hearing of the jury, and that a brief hearing held to deter- 


mine whether further docurents existed was held with the jury present. No 


objection was made at trial to any of these procedures, nor was there 2 re~ 


quest that the jury be excused during the hearing (Tr. 40-42). Appellant's 


Y 18U.s.C. § 3500. 


- 8- 


claim that it was error to permit the documents to be marked for identifi- 


2] 
cation is absurd. The portion of section 3500(b) that he ace merely 
3 


colifies the holding of the Jencks case that statements by Government wit~ 
nesses relating to their trial testimony should be turned over to defense 
counsel without a preliminary screening by the trial judge to determine 
whether the statements contain any impeaching material. See Bergman v. 
United States, 253 F.2d 933 (6th Cir. 1958). It certainly was not designed 
to interfere with the nozmal and essential courtroom procedure of identifying 
documents and exhibits for the record. Appellant was in no way deprived of 
any right or benefit guaranteed him by section 3500, for his trial counsel 
questioned the complainant at length on discrepancies between his testimony 
at trial and bis prior statements (fr. 66-71, 73-74) and introduced a Police 
Department mE oe evidence as part of appellant's case, to impeach Mr. 
Logan (Tr. 129-31). This portion of appellant's brief truly reflects a 
Disneyland approach to the law. See Williams v. United States, D.C. Cir. 

No. 18928 (concurring opinion of Burger, J., filed April 1, 1965, slip op. at 
5). While the Jencks hearing might have been held in the absence of the jury, 
no request was made that the jury be excused, and appellee can discern no 
prejudice to appellant from what did occur at that hearing (fr. 43). As noted 
above, appellant made full use of all conceivably impeaching materiai. In the 


2/ "If the entire contents of any such statement relate to the subject mtter 
of the testimony of the witness, the court shall order it to be delivered 
directly to the defendant for his examination and use." 


3/ Jencks v. United States, 353 U.S. 657 (1957). 
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cases cited by appellant on this question, no inquiry at all had been con 
a@acted by the trial judge to determine whether statements were producible 
under section 3500. Appellee is aware of no case reversing a conviction 
because all appropriate documents were properly produced, but in the presence 
of the jury. Cf. Jobnson v. United States, D.C. Cir. No. 18915, June 15, 1965, w: 
where this Court suggested th.t defense counsel might move for production of 
Jencks statements outside the hearing of the jury, to preclude any possible 
prejudice that might arise fram the jury's knowledge of the existence of such 
statements. 

The charge. 

Appellant's third complaint is that during its charge the trial court 
reviewed the conflicting stories of appellant and the complainant, each of 
whon claimed the other had assaulted and robbed him, and suggested that the 
jury must decide whom to believe. He also argues that the court erroneously 
told the jury thet the Govermment contended the dangerous nature of the knife 
(an essential element of the crime charged in the second count) was 
demonstrated by the injury inflicted upon the camplainant, according to his 
testimony. There was no objection to any portion of the charge at trial 
(Pr. 163), and appellant therefore camnot argue it as error on appeal. Fed. 
R. Crim. P. 30; Pitts v. United States, 99 U.S. App. D.C. 63, 237 F.2d 217 
(1956); Villaroman v. United States, 87 U.S. App. D.C. 240, 184 F.2d 261 
(1950). Furthermore, when read as a whole the charge was not erroneous. 


fhe court told the jury the burden of proof was on the Govermment to establish 
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the essential elements of each crime beyond a reasonable doubt, he defined 
reasonable doubt in detail (Tr. 159), he carefully defined each element of 
each of the two crimes (Tr. 161-62), and he reiterated that in order to find 
the defendant guilty on either count the jury mst find that each and every 
essential element of the crime charged had been established beyond a reasonable 
doubt (Tr. 163). While the prosecutor did not argue in summation that the 
knife allegedly used by appellant to attack the camplainant was proven dangerous 
by the nature of the wound it inflicted, it is apparent from Logan's testimony 
tat this wes the government's contention. Logan testified that he still could 
not bend his finger (Tr. 27), that he immediately went to the hospital to have 
it treated (Tr. 28), and that stitches were taken in his finger (Tr. 31). ‘The 
jury was permitted to observe the wound (fr. 30). There is no obligation on 
the Government to produce all possible evidence. 5.8. United States v. Weliace, 
300 F.2d 525, 529-30 (4th Cir.), cert. denied, 370 U.S. 923 (1962); Richards 
ve United States, 107 U.S. App. D.C. 197, 200, 275 F.2a 655, 658, cert. denied, 
363 U.S. 815 (1960); McGuire v. United States, 84 U.S. App. D.C. 6, 66, 171 
F.2d 136, 138 (1948). ‘The Government needed no explanation for its failure to 
produce appellant's knife and the trial court attempted to provide none. 
Rather, it pointed out to the jury testimony from which jt could infer, if it 
wished, that the knife allegedly used by appellant was dangerous. 

While appellant does not in terms contest the sufficiency of the evie 
dence, he seems distressed at the fact that the Government could Present only 
the testimony of the victim to prove a robbery committed in secre+. Thot s+esti- 


® mony, which the jury obviously accepted, was clearly sufficient to convict. 


-h- 
Defense counsel was not ineffective. 

Finally, appellant contends that his court-sppointed trial counsel was 
Sneffective because he failed to resolve the question of the identity of the 
complainant, to search for the knife appellant allegedly seized from Logan and 
@iscarded, to move for a nev trial, and to object to the Jencks Act procedures 
and to the charge. There is absolutely nothing in this record that creates any 
@oubt whatsoever as to the identity of the complaining witness. Neither does 


the record reflect that counsel in fact failed to search for the alleged knife~~ 


we can equally reasonably surmise that counsel did try to find the knife but that 
none existed. Ho motion for a new trial would mve been appropriate, since no 
grounds for such 4 motion existed. Finally, there was no error in the Jencks 
Act procedures or in the charge. 
This Court will not find counsel constitutionally ineffective unless the 
trial proceedings were “a farce and a mockery of justice". Diggs v- Welch, 8 
U.S. App. D.C. 5, 7, 148 P.2a 667, 669, cert. denied, 325 U.S. 889 (1945). 
Accord, Mitchell v. United States, 104 U.S. App. D.C. 57, 259 F.2d TST, cert. 
denied, 358 U.S. 850 (1958). That description certainly cannot be applied to 
appellant's trial. His counsel vigorously and at length cross-examined the ccm 
plaining witness (Tr. 39-42, 46-76), and in addition to his own client submitted 
« the testimony of Officer Lewis Macgruder to impeach the camplainant (Tr. 119-22) 
and of Ruth Chambers, appellant's camon-law wife, to corroborate appellant's 


a 


testimony (Tr. 123-27). ‘The grounds set forth to substantiate appellant's claim 


-lW- | 
of ineffective assistance are factually 4llefounded. Appellant's trial 
counsel, a member of the staff of the Legal Aid Agency and thus not a novice 
at criminal trials, worked diligently in his client's bebalf, as the record 
shows. That appellant was convicted is the result not of ineffective counsel 
but of the fact that the jury believed the complainant and did not believe 
appellant. | 
WHEREFORE, because each of appellant's contentions is absolutely 


frivolous, appellee submits that its motion to affirm or dismiss should be 


granted. 
[sf DAVID C. ACHESON 
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Vv. 
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&ppeal From 4 Judgment And Order Of The 
' United States District Court For 
The District Of Columbia 


ARGUMENT IN REPLY 


£ppellant has presented in his initial brief the 


following substantial and serious questions for determina- 


tion on this appeal: 


'"}. ‘In a trial for robbery and assault 
with a dengerous weapon, where the only evidence 
adduced by the Government consists of the un- 
corroborated testimony of 2 single witness whose 
identity was placed in issue, is not 2 further 
hearing required to resolve the substantial doubt 


which exists with respect to that witness's true 
identity? 


"2. Was it not plain error (2) to hold a 
hearing in the presence of the jury concerning 


se 


the existence of statements to which appellant 
might be entitled under the Jencks Act and (b) 
to permit Jencks Act statements to be summarized 
by the prosecuting attorney and marked as Govern- 
ment exhibits for identification in the jury's 
presence prior to their delivery to appellant? 


"3. Did not the Trial Judge commit plain 
error when, in the courseof his instructions, 
he (a) stated that the issue to be determined 
by the jury was 'Who assaulted whom and who 
robbed whom’, and (b) unfairly favored the Gov- 
ernment's case by seeming to explain the fact 
that no knife was offered in evidence by ascrib- 
ing to the Government attorney 2 claim which he 
did not expressly make? 


"4. Did appellant receive the effective end 
substantial assistance of counsel to which he 
was entitled under the Fifth and Sixth 4mend- 
ments to the Constitution when no objection was 
made to plain error identified in questions 2 
and 3 above, no follow-up was made to appellant's 
request for a search for the knife, the identity 
of the complaining witness was allowed to remain 
unresolved, and no timely motion for a new trial 
was filed?" 


& full explication of the substantiality of those questions 
and the compelling reasons which require affirmative answers 
to the first three questions and a negative answer to the 


fourth question are developed in appellant's brief. Appel- 


lee's brief fails to demonstrate that any contrary conclu- 


sions are warranted. 
1. The Identity Issues. 

Appellant has demonstrated in his brief that the 
record discloses confusion and uncertainty Conceentne the 
true identity of the complaining witness. The questionsof 
Horace Leroy Logan's truce identity and his relationship, 
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if any, to one Horace Lafayette Logan pervade the entire 
trial and remain unsolved on this record. (See Appellant's 
Brief, pp. 17-20.)* By stating in its brief that defense 
counsei agreed to look into the identity question during 
the luncheon recess and that no further mention was made 
thereof during the trial, appellee appears to concede that 
the identity question remains unresolved on this record. 
(See £ppellee's Brief, p. 6.) appellee attemptsto dismiss 
the issue, however, by asserting “it is evident that coun- 
sei determined that the witness told the truth". No such 
infercnce is warranted. To the contrary, appellant sought 
to raise the identity question after the trial in his pro 
se pleading in the nature of 2 motion for a now trial. 


(See pro se pleading entitled "Motion of Request", paras. 


1-4.) That request was never heard on the nerits. 

If any inference is to be drawn from the fact 
that the identity question remains unresolved on the re- 
cord, it is the inference that no determination was ever 
made with respect thereto in the court below. It is pre- 
cisely for that reason that appellant seeks on this appeal, 
* See also appeliant's Renewed Motion to Supplement the 

Record and Motion Further to Supplement the Record 
filed herein September 30, 1965, whereby appellant 
seeks tc supplement the record with material which, 
4% included in the record, would furnish compelling 


support to appellant’s contention that a new trial 
must be granted. 


as he unsuccessfully sought pro se in the Trial Court, to 
obtain such a hearing.* 

It is appellant's complaint on this appeal that 
the identity issue was known to, and raised by. tis defense 
counsel, but was never pursued to an adequate determination 
during the proceedings in the court below. It is no answer 
to contend, as does the Government, that the identity ques- 
tion should be raised in the District Court by @ motion for 
a new trial on the ground of newly discovered evidence. 


£ppellant's dilemma results from the fact that the identity 


issue was not pursued and was allowed to remain unresolved. 


His request for a further hearing is not predicated, and 
should not be made dependent, upon compliance with the 
newly discovered evidence provisions of Rule 60(b), Federal 
Rules of Criminal Procedure. Adequate relief with respect 
to the identity issue can only be provided through an order 
of this Court remanding the case for a new trial or, in the 
alternative, for a further hearing on the identity issue. 


* The Government also argues that there can be no con- 
fusion between the complaining witness and his alleged 
brother, Horace Lafayette Logan, because the record 
discloses the former testified he was born on July 18, 
1942 (Tr. 37), and the prosecutor stated that the latter 
was born on February 18, 1944 (Tr. 38). See, however, 
appellant's pending Renewed Motion to Supplement the 
Record and Motion Further to Supplement the Record filed 
herein on September 30, 1965. 
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2. The Jencks Act Issues. 
OS, 


The merits of the Jencks Act questions presented 
on this appeal are not shown tc be deficient by any argument 
advanced in appellee's brief. Conceding that the Jencks Act 
hearing “might have been hele in the absence of the jury", 
appellee conspicucusly avoics serious discussion of the com- 
peliing suthority cited in appellant's brief in support of 
the proposition that it is the trial judge's duty to require 
that the jury be absent curing any such hearing. The vari- 
cus specific ways in which appellant was prejudiced by the 
manner in which the Jencks Act motion and proceedings were 
conducted during the trial are set forth in his brief. 

(See Appellant's Brief, pp. 29-23.) The only response 
made by the Government to that showing of prejudice is the 
bare assertion that "appellee can discern no prejudice to 
appellant from what did occur at that hearing". 

The trial judge has a duty to exclude the jury 
Guring the ccnduct of a Jencks Act hearing. That proposi- 
tion is supported by the clear linc of authority cited in 
appellant's brief. Hilliard v. United States, 115 U.S. 
4pp-D.C. 86, 317 F.2d 150 (1963); Saunders v. United States, 
114 U.S.épp.D.C. 345, 316 F.2d 346, 349 (1963); Williams 
v. United States, 117 U.3.app.D.C. 206, 328 F.2d 178, 181 
(1963); and Ogden v. United States, 323 F.2d 818, 821 
(@.4. 9, 1963), cert. den., 376 U.S. 973, 84 8.Ct. 1137 
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(1964). While appellant respectfully submits that a showing 
for summary reversal exists on the basis of appellant's 
brief alone, any dcubt in that regard has been laid to rest 
by the recent opinion of this Court decided three days prior 
to, but which did not come to appellant's attention until 
after, the filing of appellant's brief. 

In Johnson v. United States, U.S.app.D.C. 

, 347 F.2d 803, Jencks Lct statements were delivered to 
the defendant by the prosecutor in the presence of the jury, 
but at no time thereafter did counsel for the defendant 
make any use of them. In his closing argument to the jury, 
however, the prosecutcr argued that there was no difference 
between the testimony given at the trial and the declara- 
tions contained in the Jencks dct statements. In the pre- 
sent case, the prosecutor did not make a Johnson case type 
of comment upon the Jencks Act statements in his summation, 
but instcad made such a comment at the time the statements 
were delivered to appellant in the presence of the jury 
(Tr. 40. See also Tr. 131-133.). és a result of that and 
the other assignments of prejudice quoted above from ap- 


pellant's brief, it is apparent that a much stronger example 


of prejudice is presented by the instant case than by the 


Johnson case. 
Liter discussing the prejudice resulting from 
having the jury present during the Jencks act proceedings, 


<= 


the Court in Johnson laid down the rules for the conduct of 


such proceedings, in the following language: 


“seein order to avoid the undue prejudice which 
may arise from the jury's knowledge that Jencks 
£ct statements were available to the accused, 
motions for their production should be made cut- 
side the hearing of the jury. The actual handing 
over of the statements should take place with the 
jury absent, or at least unaware. In this case, 
for example, the statements apparently were turned 
over to defense counsel in the presence of the 
jury and then a recess was called to permit coun- 
sel to study the statements. No reason appears 
why the recess could not have been called first 
and the statements transferred after the jury had 
left. Thus the risk of strengthening the Govern- 
ment'’s case in moving for production of Jencks 
Act statements is avoided. In this way full 
recognition is accorded the rights of the de- 
fendant under the Jencks decision as reaffirmed 
by Congress in the Jencks Act." (Footnotes 
omitted. 347: F.2d.at 806.) .- . 


Only if afforded 2 new trial free from the pre- 


judice which resulted from the manner in which the Jencks 
Act proceedings were conducted in the course of his original 
trial, cen appellant be accorded fuli recognition of the 
rights to which he is entitled under the Jencks Act. Be- 
cause 2ppellent's failure to receive such recognition in 
his original trial is so clearly established on this recorc, 
it is respectfully submitted that the judgment of the Dis- 
trict Court should be reversed. 

Appeliee has misread the clear mandate of Johnson 
v. United States, supra, and its brief has failed to meet 
appellant's Jencks Act contentions. 
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3. The Jury Instruction Issues. 

In his brief (pp. 24-31), eppeliant demonstrates 
that the charge was erroneous in two vital respects and that 
the errors thereby committed constituted plain error affect- 
ing substantiel rights within the purview of Rule 52(b) of 
the Federal Rules of Criminal Procedure. The instructions, 
when read as a whole, failed to convey a correct statement 
of the issue involved and unfairly favored the Government 
case. 

The trial developed conflicting versions concern-— 


ing the material events involved given by two previously 


unacquainted men who net in a restaurant-bar ané had been 


drinking beer together over « three-hour period prior to 
the alleged robbery and assault. The prosecutor argued that 
the issue was whether the complaining, and sole Government 
witness or the appellant was telling the truth. Defense 
counsel argued that the real issue was whether the Govern- 
ment had proved its case beyond a reasonable doubt. The 
Trial Judge instructed the jury: 
"There the issue is: Who assaulted whom 


and who robbed whom. It is necessary for you 
to make the determination.” (Emphasis added. 


In doing so, the court appeared to voice approval of the 
prosecutor's summation argument and gave a statement of 


the issuc which was erroneous as 2 matter of law. It 
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removed from the jury's deliberations the possibility that 
it might disbelieve both witnesses and thereby render a 
verdict of not guilty. That error was compounded when, lster 
in his charge, the Trial Judge indicated that the fact that 
no knife had been offered in evidence was unnecessary in 
view of the prosecutor's claim that the injury allegedly 
done tc the complainant was a sufficient substitute--par- 
ticularly when, as appellice's brief concedes, no such argu-— 
ment was made by the prosecutor in summation and the only 
evidence on the point was again the uncorroboratec testi- 
mony of the complaining witness. 

In his brief, appellant details the substantial 
prejudice resulting from those errors in the charge and the 
reascns why that prejucice was not vitiated by the instruc- 
tions read as a whole. Under such circumstances, appellee's 
reliance on the fect thet no cbjection was mace to the charge 


is misplaced. Plain crror affecting substantial rights will 


be noted despite lack of cbhjection. Jones v. United States, 


113 U.S.4pp.D.C. 352, 308 F.2d 307 (1962). 
4. Effective 4ssistance of Counsel Issue. 

There are two constitutional approaches to the 
effective assistance of counsel issue--one under the Fifth 
Amendment and the other under the Sixth Amendment to the 


Constitution. 


In his brief appellant contends that a new trial 


must be granted under the plain error provisions of Ruie 
52(b) by virtue of the substantial prejudice suffered by 
appellant because of errors committed by the Trial Judge in 
his charge to the jury and because of errors committed in 
conducting the Jencks Act proceedings. Appellant has also 
demonstrated that he is entitled to have the complaining 
witness's identity issue satisfactorily resolved in a fur- 
ther hearing. The existence of such errors and inadequa- 
cies in the trial court proceedings deprived appellant of 
a fair trial and constitute a denial of the due process of 
law to which he is entitled under the Fifth Amendment to 
the Constitution. Such errors and inadequacies in the pro- 
ceedings either resulted from, or were contributed to by, 
ineffectiveness of counsei--the failure to object in the 
case of the Jencks Act and jury instruction errors, and 
the failure to file a moticn for a new triai or otherwise 
secure an adequate hearing on the complaining witness's 
identity issue. Assistance of counsel which pernits or 
contributes to 2 denial of due process results in a vio- 
lation of the Fifth Amendment to the Constitution. 

If the quality or cffectiveness of the assistance 
rencered by counsel is of no concern, it Sa a daif- 
ficult on the record on this appeal to contend that appel- 


lant's representation in the court below failed to satisfy 
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the assistance of counsel requirements of the Sixth Amend- 
ment to the Constitution. Appellant submits, however, that 
the strict test laid down in Diggs v. Welch, 80 U.S.App.D.C. 
5, 148 F.2d 667, cert. denied, 325 U.S. 889 (1945), should 
be limited to cases which, like Diggs, involve the use of 
allegations of ineffective assistance of counsel in a col- 
lateral attack on a judgment of conviction. Such a strict 
test should have no application where, as here, that issue 
is raised on a direct appeal. 

The majority opinion in Mitchell v. United States, 


104 U.S.App.D.C. 57, 259 F.2d 787, cert. denied, 358 U.S. 


850 (1958), recognizes the distinction and dwells at some 
length upon the reasons why the rule that matters open upon 
appeal cannot be raised collaterally rests upon a solid 
foundation. Those factors which prompted the Court to ad- 
here to a strict construction of the Sixth Amendment in a 
collateral attack case are not present upon a direct appeal. 
Appellant respectfully submits that the proper rule appli- 
cable in the case of 2 direct appeal should be, as stated 
in the dissenting opinion in Mitchell, namely: "that the 
constitutional right to the effective assistance of coun- 
sel does not in my view prescribe merely a procedural re- 
quirement but, contrary to the majority opinion, prescribes 
also 2 standard of skill.” 259 F.2d at 794. 
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CONCLUSION 


WHEREFORE, for 211 the foregoing reasons, the 
judgment of the District Court should be reversed and the 
case remanded with directions to enter a judgment of ac- 


quittal or, in the alternative, for a new trial. 
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